1 BEFORE THE
SHORELINES HEARINGS BOARD
2 STATE OF WASHINGTON
a IN THE MATTER OF A SHCRELINE }
SURSTANTIAL DEVELOPMENT AND )
4 VARIANCE PERMIT DENIED BY KING )
counTy TO MICHAEL J. ALLAN, }
5 )
MICHAEL J. ALLAN, )
6 )
Appellant, } SHB No. 84-5
7 )
V. } FINAL FINDINGS OF FACT,
8 ) CONCLUSIONS QOF LAW AND
KING COUNTY and STATE OF } ORDER
g WASHINGTON, DEFARTHENT OF )
ECOLOGY, )
10 }
Respondents, )
11 )
12 This matter, ths request for review of XKing County's denial of a
13 substantial development and variance permit to Michael J. Allan, cane
14 on for hearing before the Shorelines Hearings Board: Gayle Rothrock,
15 Lawrence J. Faulk, Ricnard A. O'Neal, Nancy R. Durnett, and Redney
16 Kerslake, Members, convened at Des Moines, Washington, on May 21 and
17 22, 1984, Administrative Appeals Judge William A. Harrison presided.
18 Appellant appeared by his attorney, Alan Merson., Respondent King
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County appeared by Phyllis K. llacLeod, Deputy Prosecuting Attorney.
Respondent pepariment of Ecology appeared by Jay J. Manning, Assistant
Attorney General. Reporters Nancy A. HNiller and Bibiana Carter
recorded the proceedings,

Witnesses were sworn and testified, Es4hibits were examined. From
testinony heard and exhibits examined, the Shorelines fiearings Board
naxkes these

FINDINGS OF FACT
I

This matter arises on Three Tree Point 1n King County. Three Tree
Point nrotrudes into Puget Sound.

IT

The area in gquestion, on the scuth shore of Three Tree point, was
platted in 1919. A right of way parallel to the shore was dedicated
which now contains S¥W 172nd Street, & county road. The right of way
1ncludes not only the street but extends to, or close to, the waters
of Puget Saund.

II1

Over time, residences were constructed landward of the street,
These are constructed close together with an appearance reminiscent of
urban row houses except that each 1s free standing. ©On the water side
of the road each home has a bulkhead constructed upon the county right
of way. These were erected by the home-owners at various times and at
var:ous distances from the water. Collectively, these form a barrier
which protects the shore, street, and homes from winter storms. The
FINAL FINDINGS QF FACT,

CONCLUSIONS OF LAW & ORDER
SiUB Wo. B4-5 2



= S e W Ry

Li= 2 <]

[ ]
[ ]

waves during winter storms crash against the bulkheads often carrying
drift logs or other debris., Storm winds can reach fifty miles per
hour at the site,
v
There 1s a proliferation of accessory buildings upon the right of
way betueen the street and bulkheads. Most of these are garages or
storage structures for the corresponding home across the street, Two
buildings are accessory residences, one approved before and one after
the Shoreline (lanagement Act of ]9?1.1
v
Appellant ilichael J. Allan purchased a let, landward of the
street, 1n 1969, On this lot he built a two-bedroom home which he
rents to others. Appellant resides on Puget Sound at a locat:ion
several niles south of this site.
V1
Across the street and in front of appellant's lot, a horizontal
log bulkhead had been constructed con the county right of way about
thirty years ago. This bulkhead was destroyed by a storm 1n the
winter of 1981-82. The bulkhead formerly connected two other
bulkheads on either side of the site,
VII

In December, 1982, appellant applied to XKing County for a

1. The basis upon which King County approved the residence after the
Act was not fully established on this record.
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CONCLUSIONS OF LAW & ORDER
SHD lio. B4-5 3



10
11

13
14
15

16

18
19

20

shoreline substantial development and variance permit. The proposed
development consists of constructing a bulkhead 22 feet closer to the
wats=r than the old bulkhead, but landward of nean higher-high water.
It also includes f1lling from the bulkhead landward and building a
“cabana™ on the fi1ll. 7The cabana would be 13 feet landward from the
face of the proposed bulkhead. The cabana would be 20 feet by 30 feet
with bath, hitchen and living-dining area. It would be suitable for
use as a residence either as an accessory use to the two-bedroom home
or a separate use in 1ts own right., Appellant would not reside there
but would allow 1ts use to others for the short- or long-term and for
day <nd night occupancy.
VIII
King County located a line of vegetation sone ten feet landward of
the former location of the 0ld log bulkhead on the site, It contends
that this is the ordinary high water mnark.
IX
The King County Shoreline Master Program (KCS5MP) designates the
tte 1n guestion as within the “urvan® envaronment. Within the urban
environnent the following pertinent sections of the KCSHMP apply:
Nonwater related developnent and residential
developmnent shall not be permitted waterward of the
ordinary high water mark. Section 25.16.030(Aa).
Single family development, 1ncluding fleating
homes, shall not be permitted waterward of the
ordinary high water mark., Section 25.16.100(B).
Shoreline protection shall not be used to create
new lands...Sec. 25,16.180(F). "Shoreline
protection® means...bulkheads...5ec. 25.08.480.
FINAL FINDINGS OF FACT,
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Landfill may be permitted below the ordinary
high water mark only when necessary for the operation
of a water dependent or water related use, ...5ection
2.16.190(B}. *"wWater related use"...means...
residential developrnent. Section 25.08.600(B).

Single family development shall maintain a
mininum setback of twenty feet from the ordinary haigh
water mark,...Section 25.16.100{c).

Accessory structures to the residence may be placed
within the required shoreline setback, provided:

A. Mo accessory structure, except swimming
pools, shall cover more than one hundred fifty square
feet:...Section 25.16.110(A).

Shoreline protection to replace existing
shoreline protection shall be placed alocng the sane
alignment as the shoreline protection it is
replacing...Section 25.16.130(A}.

On lots where abutting lots on both sides have
legally established bulkheads, a bulkhead may be
installed no further waterward than the bulkheads on

the abutting lots...Section 25.16.180(B).

X

King County denied appellant's application for a shoreline

substantial development and variance permit on December 14, 1983.

Appellant requested review by this Board of that denial on January 20,

1984.

The date on which King County's decisien was filed with the

State Department of Ecology 1is not stated on this record.

any Conclusion of Law which should be deemed a Finding of Fact is

b

hereby adopted as such.

Fron these fFindings of Fact, the DBoard cones to these

FINAL FINDINGS OF FACT,
COHCLUSIONS OF LAW & ORDLR

SHD Ho.

84-5 >



[ )

wooom ~1 O e W

COHNCLUSIONS QOF LaW
I
Appellant, the person requesting review herein, has the burden of
proofi. TCW 90.53.140(7).
Iz
appellant did not prove that the line of vegetation 1s not the
"ordinary high water mark™ within the meaning of RCW 90.58.030(2}(b)
which states:
{(b) "Ordinary high water mark® on all lakes,
streams, and tidal water 1s that mark that will be
found by examining the bed and banks and ascertaining
where the presence and action of waters are so common
and usual, and so0 long continued 1n all ordinary
years, as to mark upon the so0il a character distinct
fron that of the abutting upland, 1n respect to
vegetation as that condition exists on June 1, 1971,
as 1t may naturally change thereafter, or as it nay
change thereafter in accordance with permits issued
by a local government or the department: Provided,
~hat in any area where the ordinary high water mark
canncot be found, the ordinary high water mnark
adjoining salt water shall be the line of mean higher

high tide and the ordinary hign water mark adjoining
fresh water shall be the line of mean high water;

I1T

The proposed development is waterward of the ordinary high water
mark., DBecause of this, the proposed cabana, which 1s capable of use
as a single~family residence, 1s a prohibited use. KCSMP Section
25.16.030{(a). Toe proposed landfill 15 & prohibited use also, in
these cirrcumstances, KCS!P Sections 25.16.190(B) and 25.08.600{B).
The proposed bulkhead which, with the landfi1ll, creates new land in
these circumstances, 1s also a prohibited use, KCSHP Sections
FINAL DINDINGS O tacCt,
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1 25.16.18Q(F) and 25.08.480.
P v
3 The applicable criteria for variances 1s that adopted by the
4 pepartment of Ecolegy at WAC 173-14-~150. KCSMP Section 25.32.040.
5 See also RCW 90.58.100{5). This provides, at WAC 173-14~150(5} that:
6 Reguests for varying the use to which a shoreline
area 15 to be pubt are not requests for variances, but
7 rather requests for conditional uses. Such requests
shall be evaluated using the criteria set forth in
8 WAC 173-14-140.
9 v
10 The pertinent provision of WAC 173-14-140 states, at (3):
11 Uses which are specifically probibited by the master
program may not be authorized,
12
appellant's shoreline substantial development and variance reguests
13
were therefore properly denied by King County.
14
VI
15
6 Even were appellant's proposed development not specifically
17 progibited by the master program, his application would require a
8 variance from the twenty-foot setback requirement, KCSMP Sections
19 25.16.100(¢). This 1s so whether the proposed cabana is a
2 single-family residence, id, or an accessory to the present
o single-fanily residence since the cabana exceeds 150 square feet,
21
o KCsMPp Section 25.16,110){a}. The proposed bulkhead would also require
O
. a variance from the reguirements for replacement bulkheads to align
23
0 with the former bulkhead, KCSHP Section 25.16.180{A) and bulkheads on
4
0 either side, KCsip Section 2.16.180(B). Such variances relate to
3
26 FINAL FINDINGS OF FACT,
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dimens:ional requirenents and are governed by WAC 173-14-150(3) and (4}.
VII
The proposed cabana having kitchen and path facilities 1s so
designad as to accomimocdate permanent residency. Its proxinity to the
water places tt and i1ts occupants in peril during the winter storms
wnich breal on that shore. lioreover, the normal privacy requirements
associrated with a residence compel a degree of dominion over the site
tnapprovriate to a public right of way. Tne proposed cabana 13 not a
reascnable use of the property. Thus, appellant would not meet WAC
173-14-150(3){a) and (b}.
VIII
The proposed extended bulkhead and landfill would convert a
si1zeable portion of public beach to essentially private use. 1In doing
so 1t would not only deprive the public of the use of that beach but
would also forn an eobstacle to walking the length of the public beach,
especrally at high tides, Thus, appellant would not meet HAC
173-14-150(3){¢){e} and ().
IX
tlthough the proposed development might contain features which
cthers i1n the area presently enjoy, the combination of expanding the
bulkhead line waterward and constructing a residence has not been
allowed on this right of way since passage of the Shoreline Managenment
Act of 1971, 'The allowance of appellant's proposal would engender
sinilar requests from others with the result that the bulkhead line
would advance waterward, displacing the public as 1t goes. This
FIRAL FIHDINGS QF FACT,
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cumulative effect would be 1nconsistent with the policy of the act
that the public's opportunity to enjoy the physical and aesthetic
qualities of the natural shorelines of the state shall be preserved to
the greatest extent feasible consistent with the overall best interest
of the state and the people generally. RCW 90.58.020. Appellant
would not meet WAC 173-14-150(4).
X

any Finding of Pact which should be deemed a Conclusion of Law is

hereby adopted as such.

From these Conclusions the Beard enters this
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CRDER
XKing County's denial of the shoreline substantial development and
variance permlt requested by Michael J. Allan 1s hereby atfirmed.
DONE at Lacey, Washington, this ngzz#day of June, 1984.

SHORELINES HEARINGS BOARD

. P R }
;éégJ_iﬁé- f7€}é~(/fuk;uc*/4gu,/

GAYLE ROTHRQCK, Chairman

(See Concurring Opinion)
LAWRENCE J. FAULK, Vice Chairman

@ Jand d O Head

RICHARD A. O'NEAL, Member

ﬁ“)

/ﬂ7éfitbﬁz/’ /f\ ~»— { b2 (T

NANCY R. B?ﬂNETT, Member

‘Eﬁb'c{{m«u %"}

RODNEY gmwer

WILLIAM A. HARRISON
Administrative Appeals Judge
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CONCURRING QPINION - FAULK

I concur with the result reached by the majority. I write
separately however to emphasize public access to the shoreline in
guestion which was not a direct issue in this case.

In walking along the water side of SW 172nd Street near Burien,
Wwashington, it occurred to me that even though this entire stretch of
beach 1s public right of way there is not one sign along SW 172nd
Street indicating that the public has a right to use this
approximately 1400 feet of waterfront.

There is a sign at the hairpin curve at Three Tree point where it
turns and becomes SW 172nd Street., However the sign emphasizes those
things that cannot be done on the beach rather than the fact that 1t
15 a public beach,.

1t seemns to be that two or three signs should be placed along the
right of way so they could clearly be visible from a wmoving vehic¢le,
The signs should follow the design guidelines set forth on page 25 of
the report entitled *an Evaluation of pPublic Access to Washington
Shorelines" published by the Department of Ecolegy in September 1983,

It also seems reasonable that publi¢ walkways from the road to the
beach should be provided at the sign leocations. This would make the
citizens more comfortable in using the beach. Finally, selected
parking areas should be provided in King County on the waterside of SW

172nd Street. This should be limited so that the entire shoereline

FINAL FINDINGS OF FACT,
CONCLUSIONS OF LAW & ORDER
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does not become a parking lot,
1 believe 1f the above were accomplished the citizens would gain
the publi¢ access to this stretch of public beach that was i1ntended by

the Snorelins Managenent Act and the King County Shoreline laster

il e

L wmwmuw, Vice Chairman

Program,
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